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Definition of Insurance

For the purposes of this paper we will define “Life Insurance” as exempt universal life insurance
that is compliant with Canadian regulations. This paper is not intended to review details of
corporate owned policies.

Regulatory Issues

The sale of insurance in Canada is regulated in the first instance by the provinces with some dual
regulation and oversight by the federal government. Generally speaking the sale of insurance by
non-licensed issuers or agents in Canada is prohibited. Section 573(1) of the Insurance
Companies Act (Canada) states:

573(1) A body corporate incorporated elsewhere than in Canada, including an association and
an exchange, shall not in Canada insure a risk unless the Superintendent has, by order,
approved the insurance in Canada of risks by the body corporate.

In Ontario, ss. 40(2) of the Insurance Act, R.S.0. 1990, c.1.8, prohibits anyone from carrying on
insurance business in Ontario without a license. Subsection 39(3) defines “carrying on business”
as:

39(3) An insurer undertaking insurance in Ontario or that in Ontario sets up or causes to be set
up a sign containing the name of an insurer, or that in Ontario maintains or operates, either in
its own name or in the name of its agent or other representative, an office for the transaction of
the business of insurance either in or out of Ontario, or that in Ontario distributes or publishes
or causes to be distributed or published any proposal, circular, card, advertisement, printed
form or like document, or that in Ontario makes or causes to be made any written or oral
solicitation for insurance, or that in Ontario issues or delivers any policy of insurance or interim
receipt or collects or receives or negotiates for or causes to be collected or received or
negotiated for any premium for a contract of insurance or inspects any risk or adjusts any loss
under a contract of insurance, or that prosecutes or maintains in Ontario an action or
proceeding in respect of a contract of insurance, or a club, society or association incorporated
or unincorporated that receives, either as trustees or otherwise, contributions or money from its
members out of which gratuities or benefits are paid directly or indirectly upon the death of its
members, or any of them, shall be deemed to be an insurer carrying on business in Ontario
within the meaning of this Act.

Additionally, subsection 40(4) prohibits agents from assisting anyone from carrying on business
in Ontario without a license:

40(4) No person in Ontario shall do or cause to be done any act or thing mentioned in
subsection 39 (3) on behalf of or as agent of an insurer that is not licensed under this Act.

And lastly, just in case there was any uncertainty in subsection 39(3), section 123 deems any
contract of insurance, having as its subject-matter, an insurable interest in Ontario property or an



Ontario resident, which is executed or delivered in Ontario, a contract which is subject to the
laws of Ontario:

123 Where the subject-matter of a contract of insurance is property in Ontario or an insurable
interest of a person resident in Ontario, the contract of insurance, if signed, countersigned,
issued or delivered in Ontario or committed to the post office or to any carrier, messenger or
agent to be delivered or handed over to the insured or the insured’s assign or agent in Ontario
shall be deemed to evidence a contract made therein, and the contract shall be construed
according to the law thereof, and all money payable under the contract shall be paid at the office
of the chief officer or agent in Ontario of the insurer in lawful money of Canada.

In order to avoid being deemed to be doing business in Canada, international insurers do not
directly solicit Canadian residents, but they will respond to enquiries. Responses from these
insurers are often sent to professional advisors such as lawyers or accountants. Some insurers
will ask a prospective insured to undergo their medical exams outside of Canada and still others
will not deal with a Canadian resident as the policyholder, but prefer to issue the policy to a non-
resident trust. Many insurers avoid delivering copies of the actual policy into Canada, preferring
to leave only pro-forma models with the insured/policyholder.

However, having stated the above, some foreign based insurers do not deem it necessary to take
any of the above noted precautions to avoid contravention of the domestic legislation.

Investment of Premiums — International

One of the primary features of an internationally issued life policy is that the assets in the cash
account can be individually managed. However, there are two very different approaches in
respect of this feature. Under the first method, the insurer keeps the assets in its general capital
and segregates the funds only in terms of custody and accounting. Legal title to the assets
remains with the primary issuer of the life contract and these assets are at risk from other benefit
claimants or third party creditors of the insurance company. Any risk that the issuer feels is
beyond its capability to insure, or for which it may be obligated to off-load due to its regulatory
regime, is re-insured by a reinsurance company.

The second method is for the issuer to step back and use a fronting company to issue the primary
policy to the Canadian client. The fronting company then transfers the bulk of the premium
payment to the originating company as a reinsurance fee, which the originating company
segregates from its general capital, which segregation is protected by law (the law where the
originating company is located, such as Bermuda, Barbados or BVI). The cash account in this
instance can not be attacked by creditors or other claimants of the fronting insurance company or
the originating company. The fronting company is at full risk for the MTAR stipulated level of
coverage and charges the originating company the equivalent of a yearly term renewal premium.

Although risk exposure to the cash account is very different in each method, the investment

management of the funds is performed the same way in that the Canadian client designates an
investment manager, which is approved by the insurance company, and this manager manages
the assets using an investment mandate agreed to with the client. The assets are required to be



invested in liquid securities that are usually traded on public exchanges, in order to accurately
test the policy for MTAR compliance.

While the client may not be able to borrow his or her own assets from the policy, most insurers
will allow the policy assets to be used as collateral for a third party loan.

Investment of Premiums — Domestic

With domestic policies, the cash account assets are pooled with other cash account assets and
managed by an institutional manager. In some cases, the institutional manager itself is the name
of the pool or fund, while in other cases the manager is just in the background and the theme of
the pool is to track a particular genre of securities like “International Growth”, or “US small cap”
or an identifiable entity such as S&P TSX Composite Index. Who knows if the assets are
actually in those investments; in some cases they are almost certainly not. The obligation of the
insurer is not to specifically have the pool of assets in those securities, but simply to track the
return on those securities and provide the policyholder with an equivalent gain.

In comparing investment regimes between domestic and international, domestic does not provide
for individual management, only group pools. Second, domestic assets are all subject to third
party creditor claims of the insurer, whereas in some instances, international insurers are able to
asset proof claims against the cash account.

Solvency of Issuer and Recourse

In Canada both policyholders and beneficiaries have the right to sue an issuer. This is not
necessarily the case in all overseas jurisdictions. Some international jurisdictions have specific
language permitting beneficiaries to sue an issuer, but many do not. Moreover some jurisdictions
have peculiar bars to a client obtaining his or her funds. For example under s.131 of the
Insurance Act, 1996 -32 (Barbados), the Supervisor of Insurance can prohibit the payment of a
cash surrender value to a client where he or she feels that it would prejudice the financial
stability of the insurance company. Further, a number of smaller countries do not have developed
bankruptcy laws (if any at all) and very little case law to provide further guidance. Thus, creditor
rights are an issue internationally.

Conversely, in Canada creditor law is well established. As mentioned above, policyholders and
beneficiaries both have legislative standing to bring suit and more to the point, beneficiary
benefits are fully or partially guaranteed in Canada through an industry body called Assuris.
Death benefits up to $200,000 are 100% guaranteed. Death benefits exceeding $200,000 are 85%
guaranteed. Cash or accumulated values of up to $100,000 are 100% guaranteed. Insurers
licensed in Canada are required to be a member of Assuris.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


